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In the Court of Appeals of the District of 

Columbia 

October Term, 1933 

No. 6042 

Eduarda K. Baltuff (Harris) ft al., appellants 

v . 

Gas Screw “Zev” and Her Tackle and Equip¬ 
ment and Appurtenances, and Commandant 
Hamlet, of the United States Coast Guard, 
appellees 

BRIEF FOR APPELLEE 

STATEMENT OF FACTS 

The appellant, on April 10, 1933, filed a libel in 
the Supreme Court of the District of Colhmbia 
naming as defendants the Gas Screw Zev and 
Commandant Hamlet of the United States Coast 
Guard. The appellant attached to her petition as 
exhibits copies of certain letters relating to the ves¬ 
sel which made it evident that the boat in question 
had been forfeited for violation of the customs and 
navigation laws in a proceeding in another District 
Court, and that the forfeiture had been upheld by 
the Circuit Court of Appeals for the Ninth Circuit. 
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The petition, as supplemented by the aforemen¬ 
tioned letters, also disclosed that the appellant was 
before the court in the forfeiture proceedings, hav¬ 
ing intervened and filed an answer. See case of 
The Zev-Bdltuff v. United States, 28 Fed. (2d) 864 
(certiorari denied, 278 U.S. 579). 

After the vessel had been forfeited for violation 
of the customs and navigation laws, it was turned 
over to the United States Coast Guard, and on the 
date that the suit was filed in this district the vessel 
was in United States Coast Guard service at Base 
10 on the Pacific coast, and was known and operated 
as Coast Guard Vessel 816 

That these facts were all disclosed by the appel¬ 
lant 's original petition can best be seen from one 
of the exhibits attached thereto, a copy of a letter 
dated April 3, 1933: 

April 3,1933. 

For: Constructor Hunniwell, Construction & 
Repair. 

Subject: CG-816 (Ex seized Boat Zev). 
Inclosure: Communication from Mrs. 

Eduarda K. Baltuff. 

1;| The seized boat CG-816 (formerly the 
Zev) was awarded to the Coast Guard by 
the Chief Coordinator as federal property at 
large on August 9, 1930, the Chief Coordi¬ 
nator authorizing the Bureau of Prohibition 
to turn this boat over to the Coast Guard 
as surplus property. It is now a Class A 
boat stationed at Base 10. The Zev was 
originally seized by Prohibition Agents at 
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Seattle back in 1927 or 1928, was proceeded 
against for violation of the Customs and 
Navigation Laws and condemned by the dis¬ 
trict court, forfeited to the Government, and 
awarded to the prohibition Bureau under 
the Act of March 3, 1933. The forfeiture 
by the District Court was subsequently up¬ 
held by the Circuit Court of Appeals. 

2. Mrs. Baltuff, the alleged owner and 
claimant of the Zev, has endeavored for the 
past several years to regain possession of the 
boat, proceeding through the courts and by 
application for administrative relief. She 
charges collision and fraud between th|e cus¬ 
toms and prohibition authorities at Seattle 
in connection with the original seizure of the 
boat. Mrs. Baltuff recently called at Head¬ 
quarters in connection with her attempt to 
regain possession of the boat and called as 
well upon practically every administrative 
and executive officer that could possibly be 
concerned, including the Bureau of Customs, 
Secretary of the Treasury, Office of the Chief 
Coordinator, White House, Congress, etc. 
The enclosed notice was left at Headquarters. 
I discussed the case at length with Mrs. Bal¬ 
tuff and explained to her that the Coast 
Guard is not concerned at all in her attempt 
to regain possession of the boat, since the 
Zev was transferred to the Coast Guai*d by 
the Chief Coordinator in the same manner 
as any other Government surplus property, 
and that the Coast Guard was not involved 
in any way in the original seizure of any 
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legal proceedings growing out of the seizure. 
Mrs. Baltuff understood this; but as the 
Coast Guard now has possession of the boat, 
she was anxious that no action be taken to¬ 
ward selling or disposing of the boat until 
her case was finally settled. Otherwise, she 
would hold, or attempt to hold, the Coast 
Guard responsible. 

3. I understand that this boat is in good 
condition and is being operated by Base 10, 
and there is no reason why it should not con¬ 
tinue to be operated by Base 10, but this 
memorandum is being sent vou in order that 
the Coast Guard 816 shall not be condemned 

and sold until Mrs. Baltuff’s case is finally 

* 

disposed of, if it ever is. 

(Signed) F. J. Gorman. 

It accordingly being evident that the lower Court 
had no jurisdiction, that service against the vessel 
not onlv had not been obtained but could not be, 
and that the suit was in fact against the United 
States, the Government appeared specially and 
moved to strike the petition and other papers filed 
by the appellant. After oral hearing, the Govern¬ 
ment's motion was granted, and from this action 
of the Court below appellant has appealed. 

I 

This was an action in rem over which the Court below had 

no jurisdiction 

A glance at the pleadings will clearly show that 
this was an action in rem, and that the vessel in 
question was not at any time in this jurisdiction. 
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The appellant’s libel and petition named as a de¬ 
fendant the “Gas Screw Zev and her tackle and 
equipment and appurtenances'’, and it was 
therein that said vessel be returned by th 
below “to the care and custody of the United States 
Marshal for the Western District of Washington, 

Northern Division.” As alreadv shown in the 

* 

statement of facts, at the time the case was fi^ed in 
the court below the vessel was in the service of the 
United States Coast Guard at Base 10 in the State 
of Washington. As appellant stated in one of her 
exhibits, a letter dated April 13, 1933, addressed 
to Admiral Cravens, “I am the sole owner of the 
said Zev, now in physical possession of the poast 
Guard at Base 10, Port Townsend, Washington 
State.” 

Process in such cases is made by “an arrest of 
the ship” (Rules 9 and 20 of the Admiralty Rules). 
Process, of course, had not been obtained. It is 
likewise well settled that such an action nr^st be 
prosecuted in the district or jurisdiction where 
the vessel or property is located. 

The Slavers, 2 Wall. 383, 403. 

Pinckney v. The Hungarian, 42 Fed. 510. 

n 

The exhibits filed with appellant’s petition clearly show 
that the vessel in question has been lawfully forfeited 
and condemned, and the forfeiture has been approved 
by the highest Federal Courts 

The prior history of the vessel in question has 
already been stated and shown in the letter of 


prayed 
e court 
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April 3, 1933, set forth in the statement of facts 
herein. That this information is authentic can 
best be seen from an examination of a decision of 
the Court of Appeals for the Ninth Circuit, dated 
October 15, 1928, in the case of The Zev-Baltuff v. 
United States, 28 Fed. (2d) 864, in which case, as 
has already been stated, appellant intervened and 
filed an answer and the forfeiture of the vessel was 
affirmed. In this decision, as the syllabus of the 
case indicates, a rehearing was denied by the Court 
on November 6, 1928, and certiorari was later de¬ 
nied by the Supreme Court of the United States, 
278 U.S. 579. 

Ill 

The suit is in fact one against the United States 

Appellant admits in her petition and exhibits 
that the only connection of Admiral Hamlet with 
the case has been and is as acting head of the United 
States Coast Guard. It is well settled that a Gov¬ 
ernment vessel is exempt from such a seizure as is 
sought in the present case. 

1 C.J., P. 1263, Sec. 58. 

Ex Parte New York, 256 U.S. 503. 

United States v. Thompson, 257 U.S. 419. 

The Protector , 20 F. 207. 

The G.A. Flap, 256 F. 852. 

It is likewise well settled that the United States 
cannot be sued without its consent; that the ques¬ 
tion as to whether the United States is a necessary 
or actual party in interest is determined, not by the 



nominal parties on the record, but by the effect of 
the judgment or decree which can be entered in the 
cause. 

Minn. v. Hitchcock, 185 U.S. 373, 887. 
Peale v. Davis, 57 App.D.C. 221. 

Louisiana v. McAdoo, 234 U.S. 627, 629. 

Ex Parte State of New York, 256 U.S. 490, 
500. | 

In the same respect, the title of the United 


States cannot be taken away, burdened, |or im¬ 
paired behind its back. 

Louisiana v. Garfield, 211 U.S. 70. 

Oregon v. Hitchcock, 202 U.S. 60. 

New Mexico v. Lane, 243 U.S. 52. 

Naganab v. Hitchcock, 202 U.S. 473. 

For the aforementioned reasons the appeal 
should be dismissed, and the judgment of th^ Court 
below affirmed. 

Respectfully submitted. 

Leo A. Rover, j 

United States Attorney, 

John W. Fihelly, j 

Assistant United States Attorney, 

Attorneys for Appellee. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1933 


Eduarda K. Baltuff (Harris) et al v appellants 

v. 

Gas Screw “Zev” (453M), Her Tackle, Furni¬ 
ture, Apparel, and All Persons Intervening, 
and Frank Dow, Acting Commissioner of Cus¬ 
toms, Mr. E. Sham hart, Chief of Enforcement 
Division for Washington. D.C., U.S. Customs, 
Both Residing at Washington, D.C., appellees 


APPEAL FROM THE SUPREME COCRT OF TI1E DISTRICT OF 

COLUMBIA 


brief for appellees 


LEO A. ROVER, 

United State* Attorney. 

JOHN W. EIHELLY, 

Assistant United states Attorney. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1933 
No. 6043 

Eduarda K. Baltuff (Harris) ft al., appellants 

v. 

Gas Screw “Zev” (453M), Her Tackle, Furni- 
ture, Apparel, and all Persons Intervening, and 
Frank Dow, Acting Commissioner of Customs, 
Mr. E. Skamkart, Ckief of Enforcement Division 
for Waskington, D.C., U.S. Customs, botkl resid¬ 
ing at Waskington, D.C., appellees 

APPEAL FROM THE SUPREME COURT OF ! 

COLUMBIA 

BRIEF FOR APPELLEES 

STATEMENT OF FACTS 

Tke appellant, on April 10, 1933, filed a l|bel in 
the Supreme Court of the District of Colombia 
naming as defendant tke Gas Screw Zev, and 
Frank Dow, Acting Commissioner of Customs, and 
E. J. Shamhart, Chief of Enforcement Difision, 
Bureau of Customs. Tke appellant attacked to 

ir»347—33 (i) 
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her petition as exhibits copies of certain letters re¬ 
lating to the vessel which made it evident that the 
boat in question had been forfeited for violation of 
the customs and navigation laws in a proceeding in 
another District Court, and that the forfeiture had 
been upheld by the Circuit Court of Appeals for the 
Ninth Circuit. The petition, as supplemented by 
the aforementioned letters, also disclosed that the 
appellant was before the court in the forfeiture 
proceedings, having intervened and hied an answer. 
See case of The Zev-Baltujf v. United States , 28 
Fed. (2d) 864 (certiorari denied, 278 U.S. 579). 

After the vessel had been forfeited for violation 
of the customs and navigation laws, it was turned 
over to the United States Coast Guard, and on the 
date that the suit was hied in this district the ves¬ 
sel was in United States Coast Guard service at 
Base 10 on the Pacific coast, and was known and 
operated as Coast Guard Vessel 816. 

That these facts were all disclosed by the appel¬ 
lant’s original petition can best be seen from one 
of the exhibits attached thereto, a copy of a letter 
dated April 3,1933: 

3 April, 1933. 

For: Constructor Huxniwell, 
Construction & Repair. 

Subject: CG-S10 (Ex seized Boat Zev). 

Inclosure: Communication from Mrs. 

; Eduarda K. Baltuff. 

1. The seized boat CG-816 (formerly the 

Zev) was awarded to the Coast Guard by the 
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Chief Coordinator as federal property at 
large on 9 August, 1930, the Chief Coordina¬ 
tor authorizing the Bureau of Prohibition to 
turn this boat over to the Coast Guard; as sur¬ 
plus property. It is now a Class A bbat sta¬ 
tioned at Base 10. The Zev was originally 
seized by Prohibition Agents at Seattle back 
in 1927 or 1928, was proceeded against for 
violation of the Customs and Navigation 
Laws and condemned by the district court, 
forfeited to the Government and awarded to 
the Prohibition Bureau under the -Act of 3 
March, 1933. The forfeiture by the ^District 
Court was subsequently upheld by the 
Circuit Court of Appeals. 

2. Mrs. Baltuff, the alleged owner and 
claimant of the Zcv, has endeavored for the 
past several years to regain possession of 
the boat, proceeding through the courts and 
by application for administrative relief. 
She charges collusion and fraud between the 
customs and prohibition authorities at 
Seattle in connection with the original seiz¬ 
ure of the boat. Airs. Baltuff recently called 
at Headquarters in connection with her at¬ 
tempt to regain possession of the boat and 
called as well upon practically every admin¬ 
istrative and executive officer that could 

i 

possibly be concerned, including the Bureau 
of Customs, Secretary of the Treasury, 
Office of the Chief Coordinator, White 
House, Congress, etc. The enclosed notice 
was left at Headquarters. I discussed the 
case at length with Airs. Baltuff and ex- 
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plained to her that the Coast Guard is not 
concerned at all in her attempt to regain 
possession of the boat, since the Zev was 
transferred to the Coast Guard bv the Chief 
Coordinator in the same manner as any 
other Government surplus property, and 
that the Coast Guard was not involved in 
any way in the original seizure or any legal 
proceedings growing out of the seizure. 
Mrs. Baltutf understood this, but as the 
Coast Guard now has possession of the boat, 
she was anxious that no action be taken 
toward selling or disposing of the boat until 
her case was finally settled. Otherwise, she 
would hold, or attempt to hold, the Coast 
Guard responsible. 

3. I understand that this boat is in good 
condition and is being operated by Base 10, 

and there is no reason whv it should not con- 

%• 

tinue to be operated by Base 10, but this 
memorandum is being sent you in order that 
the Coast Guard 816 shall not be condemned 
and sold until Mrs. Baltuff’s case is finally 
disposed of, if it ever is. 

(Signed) F. J. Gorman. 

It accordingly being evident that the lower Court 
had no jurisdiction, that service against the vessel 
not only had not been obtained but could not be, and 
that the suit was in fact against the United States, 
the Government appeared specially and moved to 
strike the petition and other papers filed by the 
appellant. After oral hearing, the Government’s 
motion was granted, and from this action of the 
Court below appellant has appealed. 
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This was an action in rem over which the court below had 

no jurisdiction 

A glance at the pleadings will clearly show that 
this was an action in rem, and that the vessel in 

# 

question was not at any time in this jurisdiction. 
The appellant’s libel and petition named as a de¬ 
fendant the “Gas Screw ‘ Zev 9 and her tackle, fur¬ 
niture and apparel”, and it was prayed thereih that 
said vessel be returned by the court below “to the 
care and custody of the United States Marshal for 
the Western District of Washington, Northern Di¬ 
vision.” As already shown in the statement of 
facts, at the time the case was filed in the court 
below the vessel was in the service of the ijnited 
States Coast Guard at Base 10 in the St4te of 
Washington. As appellant stated in one o|f her 
exhibits, a letter dated April 13,1933, addressed to 
Admiral Cravens, “I am the sole owner of th4 said 
Zev, now in physical possession of the Coast Guard 
at Base 10—Port Townsend, Washington Sijate.” 

Process in such cases is made by “an arrist of 
the ship” (Rules 9 and 20 of the Admiralty Relies). 
Process, of course, had not been obtained. It is 
likewise well settled that such an action mi^st be 
prosecuted in the district or jurisdiction where the 
vessel or property is located. 

The Slavers, 2 Wall. 383, 403; 

Pinckney v. The Hungarian, 42 Fed. 510. 
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II 

The exhibits filed with appellant’s petition clearly show r 
that the vessel in question has been lawfully forfeited 
and condemned, and the forfeiture has been approved 
by the highest Federal courts 


The prior history of* the vessel in question has 

already been stated and shown in the letter of 
% 

April 3, 1933, set forth in the statement of facts 
herein. That this information is authentic can best 
be seen from an examination of a decision of the 
Court of Appeals for the Ninth Circuit, dated Oc¬ 
tober 15, 1928, in the case of The Zev-Baltuff v. 
United States, 28 Fed. (2d) 864, in which case, as 
has already been stated, appellant intervened and 
filed an answer and the forfeiture of the vessel was 
affirmed. In this decision, as the svllabus of the 
case indicates, a rehearing was denied bv the Court 
on November 6, 1928. and certiorari was later de¬ 
nied by the Supreme Court of the United States, 
278 U.S. 579. 

Ill 

The suit is in fact one against the United States 


Appellant admits in her petition and exhibits 
that the only connection of the appellees Dow and 


Shamhart with the case has been and is as officials 


of the United States Customs Service. It is well 
settled that a Government vessel is exempt from 
such a seizure as is sought in the present case. 


1 C.J., p. 1263, Sec. 58. 

Ex Parte New York, 256 U.S. 503. 

United States v. Thompson, 257 U.S. 419. 



The Protector, 20 F. 207. 

The G. A. Flag, 256 F. 852. 

It is likewise well settled that the United fetates 
cannot he sued without its consent; that the ques¬ 
tion as to whether the United States is a necessary 
or actual party in interest is determined, not by the 
nominal parties on the record, but bv the effect of 
the judgment or decree which can be entered in the 
cause. 

Minn. v. Hitchcock, 185 U.S. 373, 387. 

Pcale v. Davis, 57 App.D.C. 221. 

Louisiana v. McAdoo, 234 U.S. 627, 629. 

Ex Parte State of New York, 256 U.S. 

490, 500. 

In the same respect, the title of the United $tates 

j 

cannot be taken away, burdened, or impaired be¬ 
hind its back. 

Louisiana v. Garfield, 211 U.S. 70. 

Oregon v. Hitchcock, 202 U.S. 60. 

New Mexico v. Lane, 243 U.S. 52. 

Naganab v. Hitchcock, 202 U.S. 473J 

For the aforementioned reasons the appeal 
should be dismissed, and the judgment of the Court 
below affirmed. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney, 

John W. Fihelly, 

Assistmt United States Attorney, 

Attorneys for Appellee. 
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